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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

28th March, 2018 

 

TITLE SUIT NO.11/2016 

Sri Dilip Sarmah 

  Son of (L) Indreswar Sarmah  

 Resident of village Da-Parbatia 

 Bamun Chuburi, Mouza - Bhairabpad 

 PS- Tezpur 

 District – Sonitpur, Assam                 ----- Plaintiff

  -Vs. - 

 Sri Bipul Borah 

 Son of Sri Hemodhar Borah 

 Resident of village Da-Parbatia 

 Bamun Chuburi, Mouza - Bhairabpad 

 PS- Tezpur 

 District – Sonitpur, Assam         ----- Defendant 

      

This suit for declaration and permanent injunction, came for final hearing on 

27/02/2018. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) This suit was instituted by the plaintiff for declaration and permanent 

injunction.  

 

Case Of The Plaintiff: 

2) Plaintiff claimed that he was in urgent need of Rs.2,00,000/- and 

therefore wanted  to sell a plot of land measuring 1 katha 9 lessas. The 

defendant came forward to purchase the said land and the consideration was 

fixed at Rs.2,03,000/-. Defendant paid Rs. 2,00,000/- & the plaintiff requested 

the defendant to obtain necessary permissions from the Tezpur Development 

Authority and the office of the Deputy Commissioner, Sonitpur, Tezpur. In 

good faith the plaintiff handed over the application forms by putting his 

signature only and requested the defendant to fill up the prescribed forms. As 

the plaintiff was suffering from eye disease he was under treatment & cannot 

read books, papers, newspapers etc. and he can put his signatures only under 

presumption and the said fact is well known to the defendant. The defendant 

obtained permission & the sale deed was executed, however possession of the 

land was not handed over to the defendant on the date of registration of the 

sale deed.  

 

3) To the utter surprise of the plaintiff the defendant started to construct 

permanent boundary wall of the common path that is being used by the 

plaintiff, his son Jayanta Sarmah (who is residing in a separate house) and 

which is also to be used by the defendant himself, though the said path was 

not sold to the defendant. Though plaintiff requested the defendant not to 

construct the wall, he didn‟t heed. Immediately the plaintiff went to the office 
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of the Senior Sub-Registrar and applied for obtaining certified copy of the sale 

deed and then only he came to know that the four boundaries of the sold land 

was wrongly typed as follows – 

North: Land of pattadar(plaintiff) and road 

South: Land of Suren Sarmah 

East :  Land of pattadar(plaintiff) 

West:  Land of Probodh Sarmah(Rantu) 

Though, the four boundaries of the sold land actually was as follows- 

North: Land of pattadar(seller) and common path/road 

South: Land of Tezen Borthakur and Probodh Sarmah(Rantu) 

East :  Land of seller and the land sold to Gopal Sarmah 

West:  Land and house of Robin Sarmah  

  

4) The defendant was requested by the plaintiff to register an amended 

sale deed mentioning the correct four boundaries but the defendant refused. 

If the defendant is successful in construction of the said boundary wall the 

plaintiff shall have to suffer serious losses and injuries, hence the suit was 

filed with following prayers - 

i. Decree for declaration that the Sale Ded No. 369/2016 dtd. 05-03-

2016 is cancelled, null and void with a direction to register an 

amended sale deed showing the sold property as mentioned in 

Schedule “C”; 

ii. Decree for permanent injunction restraining and prohibiting the 

defendant from constructing a permanent boundary wall along the 

eastern boundary of the common path and to take possession of 

land measuring 1 katha 9 lessas according to the possession given 
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by the plaintiff to the defendant as per four boundaries mention in 

the amended sale deed and to use the said path as common path; 

iii. Decree for cost of the suit; 

iv. Any other relief/ reliefs as deem fit and proper by the Court.  

 

Case Of The Defendants: 

5) The defendants challenged the maintainability if the suit and that it is 

hit by principles of waiver, acquiescence and estoppels and also barred by 

limitation. It was claimed that the defendant came forward for purchase 

Schedule „A‟ for a total sale consideration of Rs.11,50,000/-. The plaintiff 

accordingly executed a notarized Deed of Agreement of Sale in favor of the 

defendant on 23-07-2015 & received Rs.9,00,000/- advance consideration. It 

was alleged by the defendant that the plaintiff had out of greed executed 

several other Deed of Agreement of Sale as well as Cancellation of Deed of 

Agreement concerning to the said plots of land.  

 

6) The said amount of Rs.2,03,000/- is the amount mentioned in the sale 

Deed executed by the plaintiff in favour of the defendant by deviating from 

the actual amount of Rs.11,50,000/- paid by the defendant to the plaintiff. 

The sale permission from the Tezpur Development Authority as well as from 

the office of the Deputy Commissioner were obtained by the plaintiff and the 

defendant had only put his signatures on the necessary sale permission 

application. Defendant also denied that the plaintiff due to eye ailment is 

unable to read books, papers and newspapers etc. and puts the signatures 

only on presumption. He is an able, fine and fit person who deals the said 

plots of land with other persons also for selling and subsequently he had them 

cancelled for his personal gain.    
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7) It is also false and misleading that no possession of the suit land was 

handed over to the defendant after execution of the sale deed & rather the 

possession of the plot of land was handed over to the plaintiff and defendant 

started construction of the boundary wall and at time of construction of the 

eastern boundary wall the plaintiff had raised objection through the 

construction of western and southern boundary wall of the suit land had 

already been completed by the defendant before the institution of the suit. 

The defendant had not blocked any passage to the plaintiff and his son as 

falsely alleged by the plaintiff. Hence, it was prayed that the suit be dismissed 

with compensatory cost to the defendant. 

 

8) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is any cause of action?   

2. Whether the sale deed No.369/2016 dated 05-03-2016 is liable 

to be cancelled?  

3.  Whether an amended Sale Deed, as described in Schedule-C of 

the plaint, can be allowed?   

4.  Whether permanent injunction can be issued against the 

defendant directing non-construction of permanent wall along 

with eastern boundary of the common path from South to North?  

5.   To what other relief (s) the plaintiff is entitled to?  

 

9) During trial, the plaintiff deposed as PW-1 & his wife deposed as PW-

2. Defendant deposed as DW-1 and two sale deed witnesses deposed as DW-

2 & DW-3. Both sides exhibited few documents.  
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DISCUSSION, DECISION AND REASONS THEREOF- 

10) I have gone through the pleadings minutely and also perused the 

evidences & the documents forwarded by both the sides. Also heard the 

arguments by the ld. counsel for the plaintiff and the defendant. The issues 

are discussed herein below. 

 

ISSUE NO. 1: Whether there is any cause of action?   

11) This issue was settled because the defendant challenged that there is 

no cause of action for the suit. Even though none of the sides forwarded any 

argument in this regard, this issue is discussed so that it doesn‟t become a 

point of contention on a future date. 

 

My Decision & Reasons Thereof:  

12) For a cause of action to exist it is essential for the plaintiff to mention 

such particulars in his plaint as to enable the defendant and the Court to 

ascertain whether in fact or law the cause of action did arise as alleged or not. 

As can be understood from the perusal of the plaint and a written statement, 

the plaintiff claimed that the defendant while obtaining permission for the sale 

of the property had wrongly mentioned the four boundaries and it was done 

by playing fraud on the plaintiff. Hence, the plaintiff instituted the suit for 

declaring the sale deed null and void and allow the sale deed be amended by 

entering corrected four boundaries. However, this was challenged by the 

defendant and he claimed that the four boundaries was entered by the 

plaintiff himself and that property was actually sold to him, but now the 

plaintiff wants to defraud the defendant and therefore instituted this false and 
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vexatious suit. Thus, it appears that there is a point of disagreements 

between the parties that needs to be settled and hence, there is a cause of 

action for the suit. Hence, issue no. 1 is settled In favour of the 

plaintiff.  

 

ISSUE NO.2: Whether the sale deed No.369/2016 dated 05-03-

2016 is liable to be cancelled?   

13) As could be understood from the plaint and the argument forwarded 

by learned counsel for the plaintiff is that the plaintiff had prayed for 

declaration that the sale deed No.369/2016 dated 05-03-2016 as cancelled 

and null and void, reason being that in the sale deed the four boundaries of 

the suit land was wrongly typed as per the dictation of the defendant without 

advice and instruction from the plaintiff and because of which, the common 

path was shown to be under the ownership of the defendant. On the other 

hand, the defendant side argued that the sale deed was executed as per the 

details supplied by the plaintiff himself and now the plaintiff is trying to make 

illegal gain by lodging this false plaint.  

 

14) I have gone through the sale deed which has been exhibited as Ext.1 

and it has been shown as follows -  

        North – Land of Pattadar (plaintiff) and road,  

South – Land of Suren Sarma,  

East – Land of pattadar (plaintiff),  

West - Land of Probodh Sarma (Rantu).  

 According to the plaintiff, in his evidence in affidavit the actual 

boundaries have been as follows:    
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North – Land of Pattadar (seller) and common path/road,  

South – Land of Tezen Borah and Probodh Sarma (Rantu),  

East – Land of seller and land sold to Gopal Sarma,  

West – Land and house of Robin Sarma.  

 The plaintiff alleged that the defendant has started construction of 

permanent wall from the southern side towards the northern side along with 

the western boundary of the path and after completion of the said boundary 

wall there is every possibility of starting construction along with eastern 

boundary of the path by blocking the passage which is used by the plaintiff 

and his son. Hence, it was prayed that the defendant be directed not to 

construct wall along with eastern boundary wall of the path as well as to 

cancel the sale deed and amend the sale deed with correct boundaries. 

According to plaintiff, common path was not sold by him to the defendant and 

the common path shall be used by him, his son and the defendant forever. 

The plaintiff also claims in his evidence in affidavit that he had put his 

signature in the application form and had requested the defendant to fill up 

required  from in good faith as he was suffering from a disease of both his 

eyes for a long time. He cannot read books, papers etc. and can put his 

signature only under assumption. Therefore, he had to put the signature on 

the sale deed without going through the same.  

 

15) However, cross-examination of the plaintiff as PW-1 reveals that he is 

working in the office of District Agriculture Office since 1975 as a driver. His 

evidence also reveals that his son reside in a adjacent plot to that of the 

defendant and used the path that has been sold to the defendant. If the 

defendant constructs his boundary wall the plaintiff‟s son will not be able to 
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use this path and will have to use the other path available to reach the main 

road. I have given the matter due consideration and is of the opinion that the 

plaintiff as PW-1 failed to show any fraud being played upon him by the 

defendant and rather he appears to have lied on record when he stated that 

he cannot see with both his eyes. Considering the fact that he is an employed 

driver and is still under employment.  

 

16) PW-2 Smt. Mamoni Sarma is the plaintiff‟s wife and she stated in her 

evidence in affidavit the same things as mentioned in the plaint. However, 

during her cross-examination she claimed that her husband had sold out the 

property in drunken condition and therefore he does not even know what he 

sold. She also claimed that when she signed the sale deed as a witness it was 

a blank sheet of paper. I have gone through the plaint and PW 2‟s evidence in 

affidavit and deposing for the first time PW-2 is claiming that she had signed 

in a blank paper and not in the sale deed. The evidence of PW-1 and PW-2 

reveals that previously also they had sold plot of land and then cancelled the 

same.  

 

17) I have gone through the evidence of the defendant Bipul Borah as 

DW-1 wherein he supported the facts stated in the written statement. He was 

extensively cross-examined but his evidence could not be dislodged. Bijay 

Sarma deposed as DW-2 and in the sale deed Ext.1(2) is his signature. 

According to him, the plaintiff had in fact executed the sale deed in full 

knowledge. He was also cross-examined, but his evidence also could not be 

dislodged. Anup Borthakur deposed as DW-3 and he also supported the 

evidence of the defendant and he recognized his signature as Ext.1(10) in the 
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sale deed. Thus, it is clear that the defendant witnesses have supported the 

case and claim of the defendant. My attention was drawn to Ext.E(1) which is 

a sketch map appended along with no objection certificate by Tezpur 

Development Authority (Ext.E). The sketch map reveals that the path under 

question forms the part and parcel of the total land sold to the plaintiff and if 

the area in the path / common path is deducted, then the plot of land 

available to the defendant is much less then that sold to him by the plaintiff. 

Hence, it is amply clear from the evidence of the witnesses, cross-examination 

of PW-1 and PW-2, documents exhibited more specifically Ext.E(1) that when 

the sale deed was executed, the path in question in this suit had formed part 

and parcel of the land sold to the defendant. Further more, it is essential to 

point out that the plaintiff failed to show any fraud being played upon him, as 

claimed, and due to which he had signed the sale deed.  

 

18) In view of the above discussion, I am of the opinion that there is no 

legal ground for cancellation of the sale deed No.369/16. Hence, Issue no.2 

is settled in the negative and against the plaintiff. 

 

ISSUE NO.3: Whether an amended Sale Deed, as described in 

Schedule-C of the plaint, can be allowed?   

19) Coming to the question as to whether the sale deed as described in 

schedule C of the plaint can be allowed. As seen while discussing Issue No.2, 

the sale deed No.369/16 was executed as per procedure of law. Under indian 

law there is no legal concept of amendment of a sale deed but what is 

allowed is rectification of the instrument and it is known as Rectification Deed 

or Confirmation Deed or Correction Deed. A rectification deed can be executed 



 

Page 11 of 13 

 

only when there is a factual error made in the original deed unintentionally 

and the original deed does not satisfy the requirements of both the parties 

involved. However, a rectification deed can be executed only if all the parties 

involved in the original deed agree with the addition, deletion or modification 

of any terms or information referred in the original deed. As seen in the 

present case, the defendant has stoically challenged the prayer for 

„amendment of the sale deed‟ and the plaintiff failed to prove that the deed 

that was executed actually had any factual error that was unintentional by the 

parties. Thus, under the given circumstances, the sale deed cannot be 

amended as per choice of the plaintiff. Hence, Issue no.3 is settled in the 

negative and against the plaintiff. 

 

ISSUE NO.4: Whether permanent injunction can be issued 

against the defendant directing non-construction 

of permanent wall along with eastern boundary 

of the common path from South to North?  

20) It is seen that in Issue No.2 it has been decided that the Sale Deed 

No. 369/2016 dated 05-03-2016 is not liable to be cancelled and declared and 

null and void. In Issue No.3 it was decided an amended Sale Deed, as 

described in Schedule-C of the plaint, can‟t be allowed. Thus, it is clear that 

the suit-land with the given boundaries (as mentioned in Sale Deed No. 

369/2016) has been correctly executed and the defendant has become owner 

of the suit-land. Hence, there is no question of issuing a permanent injunction 

against the defendant directing non-construction of permanent wall along with 
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eastern boundary of the common path from South to North is not sustainable. 

Hence, Issue No.4 is settled in the negative and against the plaintiff. 

 

Issue No.5: To what other relief (s) the plaintiff is entitled to? 

21) In view of the discussions in the prior issues it is held that the plaintiff 

is not eligible for any other relief (s). Issue no.5 is accordingly settled in 

the negative and against the plaintiff. 

 

 

ORDER 

THE suit is hereby dismissed without cost. Prepare a decree 

accordingly. 

 

 Given under my hand & seal of the Court on the 28th of March‟2018. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

Dictation taken and transcribed be me : 
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(J. K Muru) 

Steno.     


